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EDITORIAL NOTES. 


THE ACT approved March 25, 1896, providing that after the thirty- 
first day of March there should be no more than one judge of each of 
the courts of Common Pleas, will not go into effect without some litiga- 
tion begun by the deposed officials. One judge learned in the law is all 
that is required for duties of this court, and the state is relieved of the 
maintenance of some sixty unnecessary judges, while the Governor is 
deprived of as many appointments which have been used in the past for 
political purposes It seems like a simple measure of reform, but the 
fact that it was delayed so long shows the strength of tradition and the 
permanence of early institutions. It is more than fifty years since 
provision was made in the constitution that there should not be more 
than five judges of the several courts of Common Pleas, and within that 
time the Legislature has provided for the appointment of a lawyer to 
preside over the court in one county after another as the business of 
the court seemed to require it. Three counties only remained in which 
the court was composed of laymen alone. 

The presence of the lay jndge in the County court had not yet wholly 
ceased to serve a useful purpose, and it was an interesting survival of a 
special feature of our early institutions. It represented the idea of self- 
government, not only in the making, but also in the administering of 
the laws. The judges of the Common Pleas in the early times were the 
justices of the peace of the several townships who were elected by the 
people, and who met at the quarterly sessions at the county town. They 
constituted a County court before any judges of a higher court had been 
appointed by the Crown. The County courts were held by the justices 
of the peace under the government of the proprietors, and they were re- 
ferred to in the first ordinance of Lord Cornbury in 1704, and were then 
constituted the Court of Common Pleas, as well as the Court of General 
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Sessions of the Peace. It was not until 1776 that provision was made 
for the appointment of the judges by the Legislature, nor until 1844 for 
their appointment by the Governor. 


SOME OF THE PITFALLS in the way of the searcher of titles were pointed 
out by Mr. Tynan, in an article in the November number of the Law 
JouRNAL. That there may be still another one is clear from the decis- 
ion of the Supreme court in Jones v. Crowley, 57 N. J. L. (28 Vr.) 222, 
It was no new rule which was declared in that case, but the court applied 
after the lapse of forty years the well known rule. “that if a deed be 
altered by the party to whom it belongs, even though in an immaterial 
part, such alteration avoids the deed as a conveyance.” It became neces- 
sary in an action of ejectment to make use of a deed dated September 1, 
1852, which unfortunately had not been recorded within ten years from 
its date, so that the original had to be produced in court. This plainly 
showed an erasure of the middle letter of the grantee, and it came out 
on the cross-examination of a witness that the letter was in the deed when 
it was delivered. The court held that if the alteration was made after 
the delivery of the deed, it would be inferred, in the absence of any ex- 
planation, that it was made by the grantee or some one in privity with 
him, and that even assuming there was no question who was the real 
grantee, the alteration would make the deed null and void as an instru- 
ment uf conveyance. The effect of this would be that the plaintiff’s 
title would fail for want of title in her grantor, who conveyed to her 
more than thirty vears ago. The warning is to look at all the original 
deeds in your chain of title, and hold them up to the light to look for 
erasures. <A deed that appears perfectly good in the record book may con- 
tain evidence in itself of an erasure, and in such a case it may be wholly 
void as a conveyance. A second warning is never to let your client 
take or deliver a deed with an erasure or an alteration that is not noted 
in the attestation clause. 


Ir was a New Jersey case that was decided by the Supreme court of 
the United States at the present term in Jersey City and Bergen Rail- 
road Company v. Morgan, 160 U. 8. 288. The litigation grew out of a 
dispute over the quality of a ten-cent piece. It began in the Hndson 
Circuit court and was taken up to the New Jersey Supreme court and 
the Court of Errors, and finally into the Supreme court of the United 
States. The conductor of a street car refused to accept a smooth ten- 
cent piece in payment of the plaintiff’s fare, and put him off when he 
refused-to pay with anything else. For this the company was sued and 
a verdict was given against them. 
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The judge charged the jury that *‘ so long as a genuine silver coin is 
worn only by natural abrasion, is not appreciably diminished in weight 
and retains the appearance of a coin duly issued from the mint, it is Jegal 
tender for its original value.” This charge was held by the New Jersey 
Supreme court to be correct, and the decision was affirmed by the Court 
of Errors in 52 N. J. L. (23 Vr.) 60; Ibid 538. A writ of error was taken 
to the Supreme court of the United States on the ground that the decis- 
ion involved a right claimed under a statute of the United States, the 
statute relating to the legal tender quality of the silver coins. The 
Supreme court, however, held that it had no jurisdiction. The right to 
a writ of error is given where any title or right is claimed under a stat- 
ute of the United States, and the decision is against the right set up by 
the party under the statute ; but in this case the court said, ‘ the claim 
which defendant relied on was that the coin was not legal tender under 
the laws of the United States, and this was only a denial of the plaintiff’s 
claim that it was, and as by the verdict the state courts adjudged that it 
was, the decision was in favor of and not against the right thus claimed 
under the laws of the United States. ‘Although denying the plaintiff’s 
claim, defendant did not pretend to set up any right it had under any 
statute of the United States in reference to the effect of reduction in 
weight of silver coin by natural abrasion.” 





ANOTHER CASE from New Jersey is Kohl v. Lehlbach, 160 U.S. 293 
in which a writ of error was taken as a forlorn -hope after a conviction 
for murder, a writ of error denied by the Chancellor in the court, and a 
petition for a habeas corpus denied by the U. 8. Circuit court. The Su- 
preme court of the United States declined to decide upon the meaning 
and effect of the statutes with regard to writs of error in criminal 
cases, and held that the right of review is purely a matter of state con- 
cern, and that the Supreme court could neither anticipate nor overrule 
the action of the state courts in that regard, since a denial of the right 
altogether would constitute no violation of the constitution of the United 
States. The court discussed at some length the question whether the 
prisoner was denied due process of law, in that one of the jurors by 
whom he was tried was an alien. It was contended that he had a right 
to trial by a jury of citizens of the United States, and that the proviso in 
the statute that no exception to a juror, because of citizenship, shall be 
taken after he has been sworn, is an invasion of the common law right 
of trial by jury, even though the statute is older than the constitution 
itself. 

The court referred to many cases, and decided that the weight of 
authority was in favor of the rule, that the trial by a disqualified person 
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was good at common law, if no challenge was made before the trial began. 
The court said: ‘ The disqualification of alienage is cause of challenge 
propter defectum, on account of personal ob ection, and if voluntarily, or 
through negligence, or want of knowledge, such objection fails to be in- 
sisted on, the conclusion that the judgment is thereby invalidated is 
wholly inadmissible. The defect is not fundamental as affecting the 
substantial rights of the accused, and the verdict is not void for want of 
power to render it. United States v. Gale, 100 U. 8.65, 72. Whether 
where the defendant is without fault, and may have been prejudiced. a 
new trial may not be granted on such a ground, is another question.” 





CERTIORARI. 


Among other prerogative writs which the jurisprudence of New Jer- 
sey has acquired by the adoption of the common law of England, the cer- 
tiorari is of most frequent and general use. In the hands of the King 
the executive and administrative powers of government were reposed. 
The Court of King’s Bench, where the King formerly sat in person, was 
the Supreme court of common law in the kingdom, though he determined 
causes only by the mouth of his judges, to whom he committed his whole 
judicial authority, 3 Blackstone, star p.41. The King’s Bench exer- 
cised a superintendency over all inferior tribunals, to keep them within 
the bounds of their authority. It superintended all civil corporations ; 
commanded magistrates and others to do what their duty required, where 
there was no other specific remedy, and protected the liberty of the sub- 
ject by speedy and summary interposition. Ibid, s. p. 43. 

It is an integral part of the jurisprudence of New Jersey that the 
Supreme court is to the sovereign people of the state what the King’s 
Bench was to the sovereign King of England. As a general rule, our 
Supreme court governs itself in all cases according to the rules of prac- 
tice in the King’s Bench, as they were established and acted upon in 
that court at the time of our becoming independent of the Crown ; except 
so far as those rules are inconsistent with our altered circumstances ; or 
have been abrogated by statute or new rules; or have been superseded 
by a long and approved course of practice, which has grown up since 
the Revolution, and has become a sort of common law of our own court. 
Kinney v. Mulock, 17 N. J. L. 335; Van Winkle v. Alling, et al., etc., 
Ibid, 446 ; Florence v. Shumar and Cooper, 34 N. J. L. 457. Before 
the Revolution the jurisdiction of the Supreme court of New Jersey was 
the same in this state as was that of the King’s Bench in the mother 
country. See Ordinance, Appendix 6 N. J. L. 2. 
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We have seen what power the Supreme court of New Jersey possesses 
over inferior tribunals, natural and artificial persons, under defined con- 
ditions, and hence, in the exercise of such power, a writ of certiorari is 
allowed by the court, or a judge thereof, directed to the proper tribunal 
or person, either natural or artificial, commanding a certified return of 
the record or records, that therein may be done “ what, of right and ac- 
cording to the laws of the state, should be done.” ‘This writ was issued 
out of the King’s Bench or out of Chancery as an original writ. In this 
state it has always gone from the Supreme court, unless otherwise pro- 
vided by statute. The common law writ of certiorari is issued to bring 
up for review the record of the proceedings complained of; to prevent 
inferior tribunals, persons aud officers from exercising powers not dele- 
gated to them. It is in the nature of a writ of error, addressed to infe- 
rior tribunals, whose procedure is not according to the course of common 
law. The determination of the court is upon an inspection of the record, 
but there are several points of difference. The chief difference is 
that a writ of error is a writ of right, except in cases otherwise provided 
by statute, while the allowance of a writ of certiorari is a matter witbin 
the sound discretion of the court, or judge thereof. The functions of the 
writ have been enlarged by statute in New Jersey. The original and 
the enlarged office of the writ is so blended, that an attempt to single 
them out in these prefatory statements would involve useless repetition. 

It may be stated, generally. that the Supreme court of New Jersey 
has adhered to the common law functions of the writ, but has been lib- 
eral in construing those tunctions. In New Jersey the writ of certiorari 
is used as a means of correcting errors of inferior tribunals, and where 
they proceed summarily, both law and fact are reviewed. It protects 
assault upon liberty of the citizen under color of ordinances or enact- 
ments providing summary procedure; assists in securing him all prop- 
erty rights, when attacked by tnauthorized or erroneous proceedings of 
municipal bodies; and the writ is used to redress almost every phase of 
in ury resulting from proceedings of inferior tribunals without jurisdic- 
tion where no other remedy exists. 

The office of the writ will be greatly enhanced when a more speedy 
determination follows its allowance, and it ceases to arrest unto death the 
enterprises and projected improvements of our citizens. 

Let us proceed with the specific offices of, and practice concerning the 
writ of certiorari in New Jersey. 


1. WHEN IT LIES. 


The writ lies in aid of an action of ejectment, pursuant to Sec. 15, R. 
S. P. 1045. In such case it brings up for review only such defects 
as were available in an action of ejectment prior to the statute. So held 
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upon the principle that the writ partakes of the nature of the action to 
which it is auxillary. Woodbridge v. State, Allen Pros., 14 Vr. 262; 
Baxter v. Jersey City, 7 Vr. 188. 

It lies to bring up for review assessments, where the report has been 
confirmed and the provision of law is that it shall be final and conclusive 
on the city and land owners, if the commissioners have transgressed the 
bounds of their authority in making the award. This conforms to the 
rule that the Supreme court is not to be deprived of its supervisery power, 
by certiorari, to restrain special tribunals within their lawful limits. 
Newark y. Sayre, 12 Vr. 158. 

The right of the Supreme court to review by certiorari the proceed- 
ing of special tribunals, attaches, when such tribunals fail to pursue 
the provisions of the Legislature grant and keep within it. Such right 
of review, by certiorari, is fundamental and absolute, and the Legisla- 
ture cannot constitutionally take it away. The Legislature can reason- 
ably limit the time within which to sue out the writ. Traphagen v. 
Township of West Hoboken, 10 Vr. 232; Ct. of E. & Ap. Affirmance, 
11 Vr. 193; Green v. Jersey City, 13 Vr. 118; Flanagan v. Plaintield, 
15 Vr. 122; State v. Faulkenburg, 3 Green 320; Ackerman v, Tay- 
lor, 9 N. J. 69. 

In a case where prosecutors had an inn and tavern license from the 
borough council, an crdinance was passed regulating the conduct of 
such places, and prescribing the time for them to close. A penalty was 
prescribed for violation. The prosecutors were never convicted under 
the ordinance. For this reason a motion to dismiss the writ was made. 
They were notitied to close their places, and closed two evenings. The 
motion did not prevail on this ground, because the ordinance effected 
their lawful business, and the prosecutors were, within its descriptive 
words, affected by its restraint on their business, which had been en- 
forced against them, and sub;ected to pecuniary loss, and entitled to the 
writ of certiorari. Staats v. Borough of Washington, 15 Vr. 605, and 
cases cited, 

The writ will lie to test the resolution of a board of Alderman, allowing a 
claim and ordering payment, under a contract which the corporation had 
no power to make. The legality of such contract can be questioned by 
certiorari. Haxsey v. City of Paterson, 10 Vr. 490; Jackson v. Mavor, 
ete., 31 Atl. R. 233. 

It will lie to review the unlawful action of a common council in elect- 
ing a successor to a person who is in office, and has his enjoyment of 
the office thereby threatened and disturbed. He has a right to have re- 
moved a proceeding which he apprehends may be used unlawfully to 
eject him. Bradshaw v. City Council of Camden, 10 Vroom 416. . But 
see case of State (Roberson. Prosecutor) vy. Mayor, etc., City of Bayonne, 
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33 Atl. R. 737. In such proceeding the party claiming the office, if 
any, must be made party to the suit. Haines v. Camden Freeholders, 
18 Vr. 454. 

It is not an appropriate remedy for testing the legality of a mere ap- 
pointment to a public office, as the selection of a city physician. Simon 
v. Hoboken, 23 Vroom 367; State (Roberson Prosecutor) v. Mayor, 
etc., of the City of Bayonne, 33 Atl. R. 733; Stites v. Board of Chosen 
Freeholders, 33 Atl. R. 737. 

The writ lies in favor of a street railroad company that has petitioned 
for right to lay tracks to set aside an ordinance giving a right to another . 
company to lay tracks in any street, when one of the board of public 
works adopting the ordinance is a stockholder in the latter company. 
West Jersey Traction Co. v. B’rd of Public Works of Camden, 30 Atl. 
R. 163. 

It lies in favor of a tax payer of the city and county to review the 
action of the Board of Freeholders in passing a resolution granting a 
traction company permission to lay tracks across a county bridge. This 
rests upon the status of the prosecutor being a tax-payer and having a 
right to review any municipal or official action which tends to burden 
his taxing district with a debt. His interests as a tax-payer carries 
with it such an interest in the sub’ect-matter of the controversy as en- 
titles him to prosecute the writ. Lewis v. Board of Freeholders, etc., 
28 Atl. R. 555, and cases cited. It is not necessary to wait until the as- 
sessment consequent upon the illegal act is levied. Public policy re- 
quires a liberal construction of the rule in aid of those who bring such 
writs. Ibid. 

A resident of a city who pays a poll tax only can prosecute a writ of 
certiorari to test an ordinance providing tor the purchase of the city of 
a water company’s property Stroud vy. Vonsumer’s Water ‘'o., 28 Atl. 
R. 578. 

The prosecutors must have some personal or property interests to be 
specially and immediately affected by the action of the public official com- 
plained of. This was where permission was given to a railroad com- 
pany to maintain covered platform for freight, and thereby cover the 
sidewalk. It was not shown that the prosecutors suffered any private, 
direct or material injury from the objectionable oceupation of the side- 
walk, beyond the injury suffered by the public at large. The Supreme 
court held, on the ground of tax payer, it couid review at the instance of 
the prosecutors. This was reversed by the Court of Errors and Ap- 
peals on the want. of special injury to prosecutors. Jersey City v. 
Traphagen, 24 Vr. 434, and cases cited and collected; Middleton -v. 
Robbins, Ibid, 555. 

“The disposition of the courts is to allow the use of the writ for fro- 
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tection of private rights, and for detense against public wrongs ; but not 
to permit its use for interference with public matters where the prose- 
cutor has no other interest than as a citizen.” Middleton v. Robbins, 
supra.; Biddle v. Mayor and Council of the Borough of Riverton, 33 
Atl. R. 

The writ lies in favor of an applicant for a hawker’s and pedler’s 
license, who is refused, unless he will pay an excessive and illegal fee, 
imposed by ordinance. This is upon the same ground as expressed in 
Staats v. Washington (supra.), that he suffers loss of business and dain- 
age peculiar to himself, Morgan v. Orange, 21 Vroom 389, and cases 
cited. Ina contest between two street railroads, each claiming the exclu- 
sive right to lay its track in a certain street, the prosecutor failed to 
show its own interest in such contraversy. Held, had no standing. 
West J. Traction Co. v. Board P. W., 33 Atl. R. 966. 

The writ lies to a Justice’s court, where it was made to appear that 
title to lands came in question before the justice. Hillman v. Stauger, 
20 Vr. 191. This upon the ground that the writ goes to want of 
jurisdiction to render the judgment. Ibid. Drake v. Berry, 13 Vr. 60; 
Hershaf v. Beverly, 14 Vr. 139. 

It lies to review a judgment of confession in the Court for Trial of 
Small Causes. 

It lies under Landlord and Tenant act, where the affidavit is defec- 
tive and the justice of the peace has no jurisdiction. Layton v. Dennis, 
14 Vr. 380. 

It lies as an auxiliary writ where the record of a tax sale is in the 
Supreme court, to bring in other parties to conclude them by the record. 
Alden v. Newark Gas Light Co., 11 Vr. 92. 

It lies for capricious exercise of discretion by Common Pleas court in 
violation of settled principles, as in the matter of appointing surveyors 
of highway to lay out road. State v. Vanderveer, 1 Dutch. 669. But 
in such case, it must clearly appear that there has been some unwarrant- 
able and illegal exercise of discretion, to the substantial injury of the 
party complaining. Clifford v. Overseer of Frankford, 8 Vr. 152. 

It lies to review a refusal of an insolvent discharge by Common Pleas. 
Browning v. Cooper, 3 Harr. 196; Smick v. Opdyck, 7 Hal. 85. 

It is a general rule of the common law, that when a new jurisdiction 
is created by statute, and the court or officer exercising it proceeds ina 
summary way, or in a course not according to the common law, anda 
remedy for the revision of its exercise is not given by statute creating it, 
a certiorari will lie. Encyclopedia of Pl. and Pr., Vol. 4, pp. 
73-75. 

When commissioners fail to report damages in favor of an abutting 
land owner for a change of street grade, but their report shows the ques- 
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tion of damages was passed upon, certiorari lies to review the proceed- 
ings, State v. Hoboken, 31 Atl. R. 278. 

The writ lies to review the illegal entering and sustaining of an appeal. 
Jones vy. Allen, 1 Gr. 97. Also for improper reinstatement of an 
appeal. Howeil v. Van Ness, 2 Vr. 443. Also the proceedings of an 
inferior court in entering satisfaction of judgment. Lawrence v. Dickey, 
7 Hals. 368. Also to review the legislative or judicial acts of munici- 
pal corporations and officers. Camden v. Nulford, 2 Dutch. 49; Greg- 
ory v. Jersey City, 5 Vr. 390. 

It lies to review assessments of taxes. State v. Randolpb, 1 Dutch. 
427. Also illegal assessments of school taxes. State v. Browning, 4 
Dutch, 556. 

It lies to the Justices’ court for the purpose of reviewing and correct- 
ing any error in awarding or issuing execution in any cause. Krumeick 
v. Krumeick, 2 Gr. 39; Hinchman vy. Cook, Spen. 271. 

It lies to review the proceedings under attachment act. Curtis v. 
Steever, 7 Vr. 304. CLARENCE T. ATKINSON. 
[TO BE CONTINUED. | 





. 


THE SEAL OF THE SUPREME COURT. 


Among the ancient symbols ot state authority, which have of recent 
years undergone critical historical investigation, the great seal of New 
Jersey has been cited as of interest. Its uninterrupted use since May, 
1777, with no deviations from the ‘‘ Du Simitiere ” design, makes the 
great seal of New Jersey an excellent illustration of the conservative 
methols which have ever characterized our commonwealth. There is 
in use in the state, however, an older seal, one whose history is of al- 
most equal interest, but which, from its common use and every day ap- 
pearance upon legal papers. has never awakened even passing interest. 
This symbol is the seal of the Supreme court of the state of New Jersey, 
which has been in uninterrupted use for one hundred and thirty-three 
years. 

In the manuscript records of the Supreme court clerk’s office, at Tren- 
ton, are the ‘‘ Minutes” of the tribunal, now collected consecutively 
from the time of Lord Cornbury, first Roval Governor, to the present. 
In these ‘‘ Minutes ” ( Vol. 1761-1765, p. 54, August term, 1762), is to 
be found the rule relative to the use of the seal. At present, this rule, 
somewhat amended, but changing no details as to the design of the seal, 
is to be found in the ** Rules of the Supreme court,” 1885, p. 14, sub- 
title IT. 


An examination of the subject shows that previous to 1762 there 
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were a variety of seals used in the colony, which tended to create much 
uncertainty io the administration of justice. From that time antil the 
present, the seal has been in the office of the clerk. It is understood 
that some years ago a new die was cut, when the size of the portcullis 
was changed, and the form of the letters was slightly altered. Other 
than this. the seal has had no alteration. 

The proceedings taken in 1762 are of such interest that they are now 
printed, presumably for the first time. A transcription follows: 

“ Rule about the Seal of this Court. 

Whereas, Several Seals have been lodged in different Counties of this 
Province, as Seals of this Court, the same being of Different Sizes and 
making Different Impressions, whereby great Confusion may arise by 
the Uncertainty as to the Process of this Court, and Difficulty will 
Attend the Detection of Fraud in the Issuing of Contempt in the misap 
plication therevf; and whereas such Seals have been intrusted in the 
hands ot Particular Persons without any Regular Appointment for that 
Purpose, or even an account taken how many Seals were given out or 
in whose hands they were Lodged, for Preventing all which for the 
futare, It was ordered that the Seals, the Impression whereof is in the 
margin [being a Port Cullis with the following Words Round it, ‘* The 
Seal of the Supreme Court” ] be for the future the Seal of this Court, 
and that no Seal with any other Impression be used as such, and it is 
further ordered that no Person do Presume to Use the Seal of this Court 
for the Sealing of any Writ, Process or other Instrument, but only such 
who shall be appointed by In&8trument under the hand and seal of the 
Chief Justice for the time being.” 

Upon the 18th of March, 1762, the court had established a precedent 
for such a rule. Upon page 25 of the minutes, we find that it was 
ordered : 

“* That all persons Posses’d of the Seal of the Supreme Court of this 
Province do deliver the same to the Chief Justice by the First day of 
Term.” 

The clerk was instructed to serve the copy of order. 

Upon the 15th of May the minutes show that ‘* Chas. Reed, Rich’d 
Stockton, John DeHart and Jas. Heide, Jr., Esq’rs, delivered their 
seals. It was ordered that all who have seals undelivered show cause 
by first day of next term why attachment” should not issue for contempt. 

An interesting question arises as to why the design of a portcullis 
was selected as the seal of the Supreme court. This cannot be definitely 
answered. In heraldry—to which the science of seals and their devices 
belong—the portcullis is frequently used as a symbol of strength, endur- 
ance, et similiter. No record comes to us of the artist or of the die cutter. 

In this connection it is of passing interest to note that during this 
same August term it was “ordered that the Parchment for the Rolls 
shall be Nine Inches Broad only, so that when Roll’d up the Roll may 
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be Nine Inches Long.” ‘It being suggested to the Court by the Keeper 
of the Rolls of this Court, that their being of Different Lengths was very 
Inconvenient.” 


Francis B. Lee. 


Trenton, N. J., April, 1896. 


— —_ ~~ 


NEW JERSEY SUPREME COURT. 
(Abstracts of Opinions.) 


Before GARRISON and Lippincort, JJ.: 

License— Conviction operating as revocation void.—1. The authority to 
revoke the license of a retail liquor dealer in theeity of Rahway is vested 
exclusively in the common council by virtue of the section of a supple- 
ment to the city charter, passed in 1871, (P. L. 1871, p 1448), and 
such power or authority cannot be by ordinance or otherwise delegated to 
a police justice of that city to exercise. 2. A conviction for the violation 
of an ordinance against the sale of intoxicating liquor by a retail liquor 
dealer on Sunday, which operates as a revocation of the license of the 
liquor dealer, is void, and the ordinance which confers upon the covvic- 
tion of such an operation, is also void, as not being within the chartered 
powers of the common council toenact. 3. The action of the common coun- 
cil in the revocation of a license of a retail liquor dealer, in accordance 
with the provisions of the charter, is judicial in its nature, and it can 
only be taken and exercised upon notice and hearing. Lambert v. Rah- 
way, et al. Opinion by Lippincott, J., March 10, 1897. 

Assessment of taxes—Unconstitutionality of Borough act.—One of the 
reasons urged against the validity of the assessment of taxes, is that the act 
under which borough of Sea Isle City isincorporated is unconstitutional. 
The Court of Errors has so decided in Att’y-Gen. v. Anglesea, at the 
last term The general rule is that in questions of this character, the 
constitutionality of the act under which the municipality is incorporated 
cannot be inquired into collaterally. The decision of the Court of Errors 
may, perhaps, change the situation. Counsel should be heard on this 
point. Cause retained for this purpose. Sea Isle City Imp. Co. v. 
Chester, Collector. 

Frs v. Sea Isle City.x—Cause retained for like reasons as in the forego- 
ing case. 

District court—Appeal to Common Pleas and certiorari—Evidence, 
how reviewed—Amendable error.—\. Where an appeal has been taken 
from a District court and trial had thereon de novo in the Court of Com. 
mon Pleas, this court will not on certiorari review disputed questions of 
fact, or controverted evidence, in order to reverse the judgment of the 
Court of Common Pleas, if there be any evidence which will sustain the 
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judgment. 2. In order to have the competency and the admissibility 
of evidence before the Court of Common Pleas, reviewed upon cer- 
tiorari, it must appear by the record that ob,ection was made to such 
evidence on the trial. 38. The tailure of the Court of Common Pleas 
to formally reverse the judgment of the District court before entering 
judgment anew on the appeal can be remedied either by an amendment 
in the Common Pleas or before the court on the hearing of the certiorari, 
4. The failure of the Court of Common Pleas to include the costs be- 
low in the District court in the judgment de novo rendered on appeal, is 
not cause for reversal. If they are included in the tax bill of costs and 
execution upon the judgment a motion to retax is the proper remedy. 
Besides the error is one that is apparent and amendable at any time. 
Shangunole vy. Ohl. Opinion by Lippincott, J., March 17, L896. 


Before GARRISUN and Lippincott, JJ. : 

Street railways—Negligence—Certiorari.—1. In an action for damages 
resulting from an injury caused by negligence, in which the judgment 
of the Court of Common Pleas, on appeal from a District court, is brought 
up for review by certiorari, if any proof appears, which will sustain the 
verdict, the court will not settle disputed evidence, determine the credi- 
bility of witnesses, or weigh the proof upon the questions of negligence, 
or contributory negligence, to ascertain whether the jury ought to have 
rendered the verdict which they did render. 2. The court upon certio- 
rari, which is in the nature of a writ of error, in such a case is limited 
to such a review of the proof made on the trial as will lead to the deter- 
mination of whether any legal error was committed by the court below. 
3. A person travelling with a horse and vehicle on a street traversed by 
electric trolley cars has the right to make use of the tracks upon which 
such cars are propelled, whenever the necessary and customary use of 
the streets requires or permits hisu to do so, and it is aot per se contribu- 
tory negligence for him to turn off from one track into and upon the 
other track in a street, in which double sets of tracks are laid, to allow 
a car to pass, if whilst so doing, or whilst he is endeavoring to turn back 
again, he is struck by a car running upon another track. The fact that 
he turns to the left to allow the car to pass, is not of itself contributory 
negligence. 4. The trial judge cannot order a non-suit, or a verdict, 
unless the proof in the case is so clear that no other reasonably legiti- 
mate conclusion can be reached by the jury. Consolidated Traction Co. 
v. Reeves. Opinion by Lippincott, J., March 24, 1896. 

License— Ordinance not providing a penalty for violation —1. A con- 
viction upon an ordinance of a city, which provides that the licensed 
owner of a vehicle for the carriage of passengers in said city, shall have 
the licensed number conspicuously affixed to the vehicle, but which ordi- 
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nance provides no penalty for its violation. can have no force and effect. 
Under such an ordinance no fine or penalty can be imposed upon convic- 
tion, and if fine or penalty be imposed tne proceedings and conviction 
will be set aside upon certiorari. 2. The general principle is that an 
ordinance of a city prohibiting the commission of a certain act, and pre- 
scribing a certain course of conduct to be followed, can have no binding 
force, and is nugatory without the appropriate sanction of a fine or other 
penalty. The penalty imposed by the ordinance, authorized by the 
Legislature, for the doing of certain specified acts, amounts to a prohi- 
bition, and the prohibited acts thereby become unlawful. Smith v. 
Goudy, Recorder, et al. Opinion by Lippincott, J., March 23, 1896. 


Before BEas.ey, C. J., Dixon and GUMMERE, JJ.: 

Reference—Compulsary— What is not a *‘ controversy relating to ac- 
count” —Constitutional law.—1. Where the sole question is with re- 
spect to certain forgeries, there cannot be a compulsary reference or- 
dered by the court by virtue of the statute authorizing such reference 
when the controversy relates to accounts. 2. Such an issue is not 
within the terms of the act, giving to them their legal signification. 3. 
Nor could the Legislature authorize such a course, as it would impair 
the right of a trial by jury. First Nat. Bank of Trenton v. American 
Saw Co. Opinion by Beastry, C. J., March 17, 1896. 


Before DEpuE, VAN SYCKEL and GUMMERE, JJ.: 

Street railways—Ordinances—Discretion of municipal authorities.— 
1. The ordinance of the city of Elizabeth prohibiting the throwing or 
placing of salt, rock salt, saltpetre, or any other kind of salt on any 
street railway traek or other part of the street or streets within the city 
of Elizabeth, ‘* provided, that any street railway company may use salt, 
rock salt or saltpetre on all curves of their railways leading from one 
street or avenue into another street or avenue running at right angles 
therewith,” is neither unreasonable nor an invasion of the legal rights of 
the prosecutor, a street railway company operating in said city. 2. A 
street railroad company uses as its road bed public streets, provided and 
improved at public expense, and acquired and held for the benefit and 
advantage of the public at large. In this respect such a company occu- 
pies a position different from that of a railroad company, exercising its 
franchises and transacting its business upon a road bed provided at its 
own cost and for its exclusive use, except at crossings over streets and 
highways. The legislature, in authorizing a street railway company to 
make use of the public streets, intended that the grantee of such privi- 
leges should be subject to municipal regulations of a greater scope than 
would be allowable in the case of companies occupying and using their 
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own road bed. To justify the vacation by the court of an ordinance 
regulating a street railroad company’s use of the street, which otherwise 
would be legal, on the ground that it impaired the company’s franchises 
or restricted the operation of its railroad, the proof should amount to a 
demonstration that the enforcement of the ordinance will necessarily 
have that effect. That the company cannot so successfully operate its 
road, under restrictions imposed by the ordinance, or that conformity to 
the regulations prescribed by the ordinance, will occasion inconvenience 
or involve expense, will not be sufficient to justify such judicial action. 
Within the limits here indicated, the subject must be left to the judg- 
ment and discretion. of the municipal authorities. State, Consolidated 
Traction Co., prosecutor, v. Elizabeth. Opinion by Depur, J., March 
20, 1896. 





COURT OF CHANCERY OF NEW JERSEY. 
(Abstracts of Opinions.) 


Partnership—Sale of interest to incoming partner— Vendor's health.— 
1. It is the duty of the owner of a going business, whose value consists 
in part of good-will, who proposes to sell an interest therein to an in- 
coming partner, to make a full, fair and complete disclosure to the pru- 
chaser of all matters tending to affect the value ot the good-will. 
2. In such case, if the success of the business depends upon the per- 
sonal knowledge and business capacity of the vendor, and his health is 
such as to render it doubtful if he will be able to give personal atten- 
tion to the business, it is his duty to disclose his disability to the ineom- 
ing partner before entering into a partnership agreement, by which he 
covenants to give such personal attention. 3. If, after aftering into 
such partnership articles, and before the partnership actually com- 
mences, the vendor finds there is danger that his health will not permit 
him to continue in the business and give it his personal attention, he 
should, on the request of the incoming partner, and in the absence of 
any change of circumstances working an equitable estoppel, consent to 
a rescision. Powell v. Cash. Opinion by Pitney, V.C., March 13, 1896. 

Divorce—Desertion—Collusion.—1. Desertion, for which, under the 
statute of this state, divorce a vinculo matrimonti may be had, is not 
justified by proof of conduct on the part of the deserted party, short of 
that which will entitle the deserter to a decree for divorce or judicial 
separation. 2. If a suit for divorce tor adultery be brought promptly 
after separation of the accuser from the accused, and in good faith, and 
be prosecuted with diligence, the time consumed by it will not be com- 
puted as part of the statutory period necessary to the desertion which 
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will authorize a decree for divorce. 3. It is not collusion for both hus- 
band and wife to wish their matrimenial relation dissolved. Collusion 
does not exist without agreement or understanding between the parties 
to the suit. Drayton v. Drayton. Opinion by the CHaxceLior, March 
21, 1896. 

Mortgage—Default in payment of interest whereby principal becomes 
due— Waiver of former condition.—Where the payment of the principal 
of a bond secured by a mortgage is postponed by several years, condi- 
’ fioned upon the payment of the interest semi-annually, and in default of 
the payment of the interest for 30 days, the principal shall become due, 
at the option of the mortgagee, such mortgagee will be entitled to a 
decree foreclosing the mortgage and declaring the whole amount of prin- 
cipal and interest due upon default in any of the payments of interest 
according to the condition, in case of no responsibility for such default 
upon the part of the mortgagee, notwithstanding he waived one previous 
default by accepting the interest, the non-payment of which had occa- 
sioned such default. (Dumpor’s case, 4 Coke 119, is discussed.) Post 
v. The Industrial Land Development Co. Opinion by Biro, V. C., 
March 21, 1896. 

Sale of goods— Vendor against chattel mortgagee —Deterioration during 
litigation.—1. A vendor of chattels, who delivers the same and takes a 
note with security for the price, has no equity in the nature of a ven- 
dor’s lien as against the holder of a chattel mortgage previously given 
by the vendee containing a clause covering after-acquired property 
which reaches the chattels in question. 2. It is competent and proper 
for a court of equity, at the suit of a mortgagee of chattels brought to 
establish his lien upon after-acquired chattels, to add to a decree estab- 
lishing such lien a remedy for compensation for deterioration in the 
value of the chattels pending litigation, or for the value of such as have 
been removed and converted by the defendant. Dunn v. Hastings 
et al. Opinion by Pitney, V. C., March 24, 1896. 

Interpleader— When not necessary to allege indifference of complainant 
—Attorney’s lien on foreign judgment.—1. In the case of a bill in the 
nature of a bill of interpleader, which states substantial grounds of equit- 
able jurisdiction, other than the mere fact that there are conflicting 
claims set up to a fand in complainant's hands, it is not necessary to 
allege in the bill, or to assert by affidavits that the complainant is indif- 
ferent between the contesting parties, and does not collude with either. 
2. Judgment was recovered against complainant in a New York court, 
and afterwards suit was brought upon that judgment, and a judgmeut 
recovered therein against complainant in a New Jersey court. The 
plaintiff’s attorney of record in the New York court had a lien upon it 
for costs and services rendered therein, and after judgment recovered in 
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New Jersey gave complainant notice thereof. Held, that complainant 
was entitled to have the New York judgments satisfied of record, and 
the claim of the New York attorney discharged as a condition prece- 
dent to the payment of the New Jersey judgment. Van Winkle v. 
Owen, Administrator. Opinion by Pitxey, V. C., April 1, 1896. 

Partition— Purchaser under sale in attachment of the interest of one of the 
tenants in common—Injunction.—1. Foreign attachment duly issued and 
levied upon the interest of one of two tenants in common in lands ; pend- 
ing proceedings under the attachment, and be‘ore sale thereunder, the 
tenants in common made a lease for years, and lessee entered. Subse- 
quently the interest of one of the tenants in common was sold by virtue 
of the attachment purchased by complainant, and conveyance duly made 
to him. Held, that the complainant was entitled to hold his share alloted 
to him on partition fee and clear of the lease. 2. The decree in parti- 
tion declared that each of the parties was entitled ‘ to have, hold, use, 
occupy, possess and enjoy in severalty” the shares alloted to him. 
Held, that in execution of the decree an injunction should issue, upon 
proper case made, to prevent any of the parties to the suit interfering 
with or molesting any other party in the possession of his share. King 
v. Wilson. Opinion by Pitney, V. C., April 1, 1896. 

Equity—Forfeiture—Reformation for mistake.—1. Equity does not 
assist the recovery of a penalty or forfeiture, or anything in the nature 
of a forfeiture. 2. On a bill to reform a written instrument on the 
ground of mistake, equity will open the written contract to let in an 
equity arising from facts pertectly distinct from the sense and construc- 
tion of the instrument itself. It is an essential ingredient to any relief 
under this head, that it should be an accident perfectly distinct from the 
sense of the instrument. 3. Admissibility of parol evidence to give a 
complainant an interest in lands not covered by a written lease, entered 
into between the parties, is expressly excluded by the statute of frauds. 
Fraud on the part of the defendant or some other equitable grounds 
must be alleged and clearly proved to bring the case within any of the 
exceptions to the statute recognized by courts of equity. Morris v. 
Kettle. Opinion by Emery, V. C., April 1, 1896. 

Mortgage— Cancellation of, on the loan not being consummated by fault 
of defendant —1. Defendant, a building and loan association, agreed to 
loan complainant $5,000, on the security of a bond and mortgage, con- 
ditioned for the payment of $25 per month, dues on twenty-five shares 
held by complainant in defendant’s association, also the interest on 
$3,000, at the rate of six per cent., payable monthly, amounting to $25 
per month, and to pay all fines and other payments charged upon the 
borrower by the constitution and by-laws of defendant’s association. At 
the time of executing the bond and mortgage, complainant had defaulted 





inant 
and 
"ece- 
e Vv. 


if the 
and 
end- 

the 
bse- 
rtue 
lade 
oted 
arti- 
use, 
im. 
|pon 
‘ing 
ng 


not 
ure 
the 
. an 
c= 
lief 
the 
rea 
red 
ds. 
nds 
the 
3 Vv. 


ult 


COURT OF ERRORS AND APPEALS ABSTRACTS. 145 


on certain installments, due on the shares. The bond and mortgage 
were executed, and the mortgage recorded, before the loan was actually 
advanced. About a month after such recording, defendant’s officers di- 
rected the loan to be paid over to complainant, less the current interest, 
installments and fines charged against the complainant on the books of 
the association on the date last mentioned. The complainant refused to 
accept the sum, as deducted, and the loan was rescinded. Held, on a 
bill by complainant to cancel the mortgage, that the mortgage having 
been made in anticipation of a loan of money, and for that purpose only, 
and the loan having fallen through, considered simply as a mortgage, it 
could not be retained as security for any of the items which were simply 
to be deducted out of the proceeds of the loan when made ; held, further, 
that the loan being for a gross sum, no deductions could be made from 
the sum to be loaned, except those provided for as deductions to~ be 
made, either by express agreement of the parties, or rules of the associa- 
tion; and the defendant, having undertaken, before advancing the loan, 
to make deductions not so provided for, and the failure of the loan being 
due to its fault, the defendant has no standing in equity to hold the 
mortgage, even for reimbursement on the charges which could have 
been properly deducted. Furey v. Knights of Pythias, B. & L. Asso- 


ciation. Conclusions by Emery, V.C., March 24, 1896. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 
(Abstracts of Opinions.) 


Railroads—Surrender of tickets to conductor.—1. The regulation of a 
railroad company that a monthly commutation ticket shall be surren- 
dered by the passenger to the conductor, on the last trip taken, during 
the period for which it is issued, is a reasonable regulation of the rail-- 
road company in the conduct of its business as a common carrier of pas- 
sengers, and if this regulation be endorsed on the ticket, and the pas- 
senger holding said ticket fails or refuses to surrender it on his last trip, 
or pay his fare to the conductor, according to the legally established 
rates of the company, he can be ejected from the car. 2. This regula- 
tion becomes a part of the contract of the passenger with his carrier, and 
he forfeits his right to be carried further by his refusal to comply with 
its terms. 3. If by .any carelessness, inadvertence, or casualty, the 
ticket of the passenger has been lost by him, so that he cannot produce 
it, the legal fare may be. exacted from him, and the conductor is not 
bound to investigate the excuse of the passenger for its non-production, 
and determine whether it is made in good faith or not; he has the right 
to have the ticket produced and surrendered, or the fare paid, and if 
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neither event occurs, he can expel the passenger. Rogers v. Atlantic 
City R. Co. Opinion by Lippincott, J., March 16, 1896. 

Sale of goods—Conditional.—By written proposals a retail dealer 
invited the manufacturers of certain goods to make conditional sales to 
him, by which the title was to remain in the vendors until the purchase 
price was paid; the goods when shipped to the vendee were invoiced as 
goods bought or goods sold, without the indication of any condition what- 
soever. Held, that the submission to the jury of the question whether 
the sale was a conditional or an absolute one was not one of which a 
creditor of the purchaser could legally complain. H. B. Claffin Co. v. 
Elliot Furniture Co. Opinion by Garrison, J., March 17, 1896. 

Husband and Wife—Action by wife—Non-joinder of Husband.—1. V. 
became a boarder at a house kept by plaintiff’s husband, under a con- 
tract made with the husband, and to which the plaintiff was not a party. 
The husband testified that V. said, ‘he would pay so much a week 
board, and any other expenses incurred he told me he would be willing 
to pay for.” V. was ill at the time of making the contract, and this ill- 
ness continued during the time he boarded at said house, and finally re- 
sulted in his death there. Plaintiff nursed him through the entire sick- 
ness. In an action by her against V.’s executor; held, that there hav- 
ing been no express contract with the wife, she could not at common 
law join with her husband in maintaining the action on the ground that 
she was the meritorious cause of action. 2. Held further, that as the 
plaintiff did not carry on a separate business, in the course of which the 
services were rendered, the action by her could not be maintained un- 
der the fourth section of the Married Women’s Act. 3. Held further, 
that the services not having been rendered when she was working on 
her own account, or for herself, were not within the rule of Mulford v. 
Peterson, 7 Vroom, at page 487. 4. If a wife sues alone in a 
case where she cannot be joined as a plaintiff, she is suing without any 
cause of action, and a refusal of the trial judge to charge that the plain- 
tiff had not made out any cause of action upon which she is entitled to 
recover, and that the jury be directed to find in favor of the defendants 
is error. ‘The case is not one of non-joinder’ of a plaintiff within the 
provisions of the statute. - Garretson v. Appleton. Opinion by Depug, 
J., April 3, 1896. (The court being equally divided, the opinion of Mr. 
Justice Lippincott, for affirmance, prevailed.) 

Brennan v. Watson.— Affirmed. 

Village of South Orange v. Whittingham.—Affirmed. Opinion to be 
filed by Garrison, J. 

Otterson v. Hall.—Affirmed on the opinion below by vote of 6 to 5. 

Henninger v. Heald.—Affirmed on the opinion below reported in 52 
N. J. Eq. 7 Dick. 431. 
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Garretson v. Appleton.—Affirmed by vote of 6 to 6. 

Pierce v. Camden, Gloucester and Woodbury R. Co.—Reversed. Opin- 
ion to be filed by LupLow, J. 

McNeal Pipe and Foundry Ov. v. Lippincott.—Affirmed on the opinion 
below reported in 31 Atl. Rep. 399. 

Consolidated Traction Co. v. Taborn. —Affirmed on the opinion below 
reported in 32 Atl. 685. 

Magowan v. Stevenson.— Affirmed on the opinion below reported in 32 
Atl. 1057. 

Price v. Forrest—Affirmed. Opinion by Livprncort, J. 

Hutchinson v. Exton.—Affirmed on the opinion below reported in 32 
Atl. 682. 

Sutcliffe v. Humphreys.—Affirmed. 

Waln v. William Hance’s administrators.—Affirmed on the opinion 
below reported in 32 Atl. 169. Maater, J., for reversal. 

Dunham v. Marsh.—Affirmed on opinion below. Reported in 30 
Atl. 473. 

Stone v. Beckett.—Atfirmed on opinion of Sinnickson, Adv. M. 

Newcomb v, Agricultural Ins. Uo., of Watertown, N. Y.—Affirmed on 
the opinion below. 

Simpson v. Negley.—Affirmed on opinion below. 

Tallman v. Wallack.—The Chief Justice: ‘* My examination of the 
testimony has inclined me to think that this mortgage, in equity, ‘should 
be held to belong to the defendant, Wallack, as the sum secured by it 
was, in all probability, deducted from the purchase money when the 
mortgaged premises were sold. But as a cross-bill has not been put in, 
this matter is not before us. It is enough to say that this court concurs 
in the conclusion of the Chancellor, that the complainant has a standing 
to call for a foreclosure in this case. Let the decree be affirmed. 

National State Bank v. First Presbyterian Church of Newark.—Af- 
firmed on the opinion below. 

Penna. R. R. Co. v. National Docks, etc., R. R: Co.—Decree unani- 
mously affirmed on the opinion below reported in 33 Atl. 860. 

Rearguments denied: Stone v. Beckett; Garretson v. Appleton; 
Dodson y. Severs; Otterson v. Hall. 





WILLIAM VAN STEENBERG ». E. R. PARSIL BUTTON CO, 
(Court of Chancery of New Jeasey.) 


Insolvency—Judgment—Creditors— Receiver. 


On application of George A. Meyer and others, and E. B.-Faitoute 
Coal Company, for restitution of property, etc. 
Mr. Denman for Meyer & Co. 
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Mr. Depue for Faitoute Coal Co 
Mr. J. E. Howell for receiver. 
(CONCLUSIONS. ) 

Emery, V. C.: The question on this proceeding is whether the peti- 
tioners, who are judgment creditors of the insolvent corporation defend- 
ant, were, at the time of the commencement of the proceedings of insolv- 
ency, entitled to a se:urity or lien on the debts due to the corporation, 
to the amount of their respective judgments. The judgments were 
recovered and executions thereon were issued and delivered to the offi- 
cers, prior to the insolvency proceedings. If the judgment creditors 
had then acquired any lien or security on these debts, the receiver holds 
the property subject to the judgment creditors’ rights, and they are to 
be preferred to that extent Doane v. Millville Ins. Co., 18 Stew. 274, 
(E. & A. 1889). 

In the case of Meyer & Company’s judgment, execution was delivered 
to the sheriff on Dec. 29, 1894, and on the same day the sheriff, claim- 
ing to proceed under section 67 of the Corporation act, by notice in 
writing signed by him, declared that he held the execution, and was 
unable to find property of the corporation liable to execution whereon to 
levy, and thereby declared his election to satisfy the execution from any 
debts due said corporation, and accordingly demanded the delivery of 
the evidence of the debts to him for the use of the execution creditor, 
and a transfer of the same to him in writing. The demand was signed 
by the sheriff and served upon the proper officer of the company on the 
same day. The company, by its attorneys, acknowledged the demand, 
requested a few days’ delay to prepare the transfer, and on January 2, 
1895, about ten o’clock in the morning, the written transfer was received 
by the execution creditor’s attorney. On the same day, the bill in this 
cause was filed and an adjudication of insolvency was made and a 
receiver appointed under the statute. The hour of the day at which the 
bill was filed does not appear. Between 5 and 6 o’clock on the after- 
noon of the same day, notices to the debtors of the corporation were 
mailed by the plaintiffs attorney, to whom the books of account and evi- 
dences of debt had been delivered. He collected some of the debts and 
then, upon demand of the receiver, delivered the monies collected and 
all the books and evidences of debt to the receiver, saving their rights, 
and the receiver has since collected some of the accounts, saving to the 
petitioners their rights to the proceeds of the collection. 

The receiver’s counsel contends that under the statute, the lien of the 
execution creditors was not perfected at the time of the decree of insolv- 
ency, and that they were not entitled to preference. The reasons 
alleged are: first, that the statute authorizes the proceedings to apply 
debts to the satisfaction of the execution only in case the officer holding 
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an execution “shall be unable to find other property belonging to such 


corporation liable to execution,” and that here the officer made no at- 
tempt to levy on other property. It is admitted that no such attempt 
was made and the reason given by the officer is that they had had other 
executions, and knew they could not make anything by levying on the 
personal properry. The property of the company was, in fact, so 
encu:nbered by mortgages, that it was insufficient to pay these mort- 
gages and the rent due ($1700) for which the landlord had a claim upon 
all the goods and chattels. As matter of fact, it is established in the 
case, that at the time of the making of the election to apply debts, there 
was no property of the defendant applicable to the payment of the exe- 
cution. There is no ground to attack the good faith of the sheriff in 
making the election, and, under the authority of Waterman v. Merrill, 4 
Vr. 378, 384 (Supr. Ct., 1869', it must be held that, if the sheriff in 
good faith believed that there was not sufficient other property to satisfy 
the execution, he had the right to elect to apply the debts, and the elec- 
tion is valid. 

The second contention is that the lien of the judgment creditor under 
the statute is not perfected until after notice is actually given to the 
debtors, and that until such notice is received by the debtors, the incho- 
ate right ot the creditor must yield to the right of the receiver represent- 
ing the general creditors. 

The statute, section 67. provides that the delivery to the officer of the 
evidence of debt, ‘‘ with a transfer to the officer in writing for the use of 
the creditor, and notice to the debtor, shall be a valid assignment there- 
of; and such creditor may sue for. and collect the same in the name of 
such corporation.” I am inclined to think that, so far as any debtor of 
the corporation is concerned, the lien or title of the execution creditor 
is not perfected until notice is given to such debtor; and that the re- 
ceiver’s counsel's position is well taken to this extent. But the real 
question is whether, after the creditor or officer has duly elected to 
apply the debts, the corporation or any one claiming under it, as assignee 
ot the debts, otherwise than as a bona fide purchaser, can prevent: the 
creditor from perfecting his rights, under the statute. My opinion is 
that they cannot, and that, in this respect, the rights of the execution 
creditor to apply the debts, are analogous to and are to be governed by 
the same principles as those relating to the perfecting of the rights 
against goods and chattels by the delivery of the execution to the officer. 
Our statute of execution, which in this respect was a copy of the Eng- 
lish statute, provides that the goods shall be bound from the time of the 
delivery of the writ to the officer. At common law they were barred 
from the issue of the writ; but by the delivery, or by the issue of the 
writ, no actual lien or title was obtained, vut only the right to perfect a 
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lien or title by actual seizure, which right of seizure exists against the 
judgment debtor and every person to whom he may transfer it, other 
than a bona fide purchaser. In Van Waggoner v. Moses, 2 Dutch. 570, 
(1857), it was held by the Court of Errors and Appeals that an assignee 
for the benefit of creditors was not a bona fide purchaser under the stat- 
ute, and a levy upon property assigned, made after the assignment under 
an execution issued before the assignment, was therefore valid. The 
same principle has been applied by the English courts under their simi- 
lar statute. In Woodland v. Fuller, 11 A. & E., 859 (39 E. C, L.), it 
was held that under a writ delivered to the sheriff’s officer before pro- 
ceedings in insolvency, a levy might be made after the order of insolv- 
ency vesting the debtor’s property in assignees, upon the property as- 
signed to assignees. A receiver of a corporation in insolvency pro- 
ceedings, seems to me to stand in the same situation, so far as relates to 
the right to prevent the creditor from perfecting the statutory rights 
under the execution. So far as the corporation and its receiver are 


concerned, the debts are bound for the application to the execution credi- : 


tor’s debt by the service upon the corporation of the notice of the elec- 
tion. The statute relating to insolvent corporations contains no provi- 
sions impairing any existing rights of creditors to a lien, whether such 
rights are inchoate or perfected, and in Doane v. Millville Ins. Co., 18 
Stew., 274, 283, Mr. Justice Dixon expressly declares, as the option of 
the court, that if personal property has been bound by delivery of an 
execution to the sheriff, or if the judgment creditor has elected to satisty 
his execution by any debts due the corporation under section (7, the 
rights thus created shall not be disturbed. My opinion, therefore, is 
that the petitioners, Meyer & Co. are entitled to have the debts of the 
corporation and the proceeds of their collection by the receiver applied 
to the payment of their judgment. 

The Faitoute Coal Company issued an alias on their judgment on 
December 24, 1894, which was returnable within thirty days. On the 
same day (December 24, 1894, the officer holding this execution elected 
to apply the debts of the corporation to the satisfaction of the judgment 
and served notice on the corporation in writing. On this demand. a 
transfer in writing and a delivery of some of the books containing the 
evidence of the debts was made by the officer of the corporation having 
their custody, to the constable, on January 1, and before the expiration 
of the writ the proceedings in insolvency were commenced. No ques- 
tion as to the priority of the Faitoute Coal Company has been raised by 
Meyer Company, and as the priority between these creditors must, pri- 
ma facie, at least, be determined by the date of election under the stat- 
ute, and no circumstances have been called to my attention which would 
alter this priority, the payment to the Faitoute Company will be first 
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made, and of the proceeds of the debts collected subsequent to their de- 
mand. Form of order to be settled. 





— 
WILLIAM VAN STEENBERG v. THE E. R. PARSEL PEARL BUIrTON COMPANY. 


(Court of Chancery of New Jersey.) 
Settlement of decree— Bank account—* Debt.” 


On bill, ete., and motion to settle decree. 

Mr. Denman for Meyer, et als., petitioners. 

Mr. J. E. Howell for receiver. 

(CONCLUSIONS. ) 

Emery, V.C.: On the settl* ment of the decree in this case, the ques- 
tion was raised whether the sum of $807.07, paid over to the receiver 
by a check of A. H. Vreeland, was one of the debts due to the company, 
upon which the petitioners obtained a lien by giving the notice under 
the 67th section of the corporation act. The status of this sum of money 
is as follows : 

The company had no bank account, and A. H. Vreeland, its treasurer, 
deposited the amount which he received for the company, as such treas- 
urer, in the Essex County National Bank, on an account kept in his in- 
dividual name, and not as an officer of the company. Whether any 
other moneys than those belonging to or derived from the company, 
were deposited on this account, dves not appear. As an evidence of the 
indebtedness of the bank, Vreeland held a pass-book of tke account. 
When the notice of election to seize debts and demand of transfer was 
received from the sheriff, Vreeland, who was the officer of the company, 
then having charge of its evidences of debt, in reply to the demand, 
stated that the company had $832.07 in cash. This balance in Bank, 
in Vreeland’s name, was part of this sum, but Vreeland did not formally 
include the bank pass-book in the transfer of the evidences of debts due 
to the company (exhibit 3). The balance due from Vreeland to the 
company from this bank account, $807.07, was afterward paid to the re- 
ceiver without prejudice to the petitioner’s rights. 

Under this state of facts, my opinion is that this sum must be consid- 
ered as received from one of the debts upon which the petitioners had, 
by their notice and demand, secured a lien under the statute. The 
money was a debt due trom Vreeland to the company, for which the 
company could have sued him at law 

Inasmuch as the money was deposited in the individual name of 
Vreeland, the contract of deposit was between the bank and Vreeland, 
and not between the bank and the company. and Vrecland only could 
have brought an action at law for “debt” due on the deposit. But, as 
between Vreeland and the company, the Jatter was entitled to its action 
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at law against Vreeland for the debt due it to him, for the money had 
and received to its use. 2 Ch. Contr., 916, (llth Am. Ed.) The com- 


pany might, if necessary, follow the money in equity, as ‘trust funds, 


both against Vreeland and the bank, but the company had also its action 
at law for the money against Vreeland alone, and upon this latter 
ground I hold that this was a “debt” due the company within the 
statute. 

The contention of the receiver’s counsel is that this balance in bank 
was money of the company, and not a debt due to the company, but it 
is clear that there was no specific money of the company on which a 
levy could have been made, but only a debt due from the bank to its de- 
positor at law, and, under certain circumstances, to the company, in 
equity. But so far as Vreeland is concerned, there can be no question, 
I think, that the balance was a debt due from him to the company, 

































within the meaning of the statute. 
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ALONZO LONGCOR v. MERCHANTS INSURANCE CO. 


(New Jersey Supreme court, February 28, 1896.) 


1. Pleading on insurance policy.— 
Breach assigned in a plea that “the hazard 
was increased to the knowledge of the in- 
sured, prior to the burning of the insured 
building, to wit: On the 29th day of March, 
1894;” replication, that the hazard was 
not increased to the knowledge of the plain- 
tiff, prior to the burning of the property, to 
wit: On the 29th day of March, 1894; held, 
the replication traversed the breach; the 
date under the videlicet being useless form ; 
held further, the plea was bad as being a 
mere statement of opinion, and not of facts, 

2. Increase of hazard.—A past attempt to 
fire the insured buildings is not “increase 
of hazard” within the stipulation of a 
policy, that the entire policy should be 
void “if the hazard be increased by any 
means within the control or knowledge of 
the insured,” 

3. Concealment of mortgage.—Concealment 
of the fact that the premises were incum- 
bered by a mortgage, is not within the stip- 


ulation that the policy should be void “ if 
plaintiff had concealed or misrepresented 
any matter of fact or circumstance concern- 
ing the insurance, or the subject thereof; ” 
it not appearing how a mortgage would 
affect the insurance, or its subject in an in- 
surable point of view. 

4. False swearing.--A policy of insurance 
provided that it should be void “in case of 
any fraud or false swearing by the insured, 
touching any matter relating to this insur- 
ance, or the subject thereof.” The .nsured 
in his affidavit, swore that no one but him- 
self had any interest in the property, where- 
as it was at the time incumbere| by a mort- 
gage; held, not to be “ false swearing ” with- 
in the meaning of the policy; and further 
held, the false swearing must be intentional, 
and for the sake of fraud. 

5. A demurrer to four replications is bad, 
if any replication demurred to is good, or 
any plea within its scope is bad. 


Declaration on a policy of insurance, under seal, to which the defend- 


ant filed eight pleas 


Such pleadings as come into review, follow: 


Second plea: <Actio non, “because it says that it was expressly 
agread by and between the plaintiff and the defendant, in and by the 
policy of insurance, in the plaintiff’s declaration mentioned, that, it the 


hazard be increased by any means within the control, or knowledge of 
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the insured, the entire policy, unless otherwise provided by agreement 
endorsed thereon or added thereto, should be voil And the defendant 
avers that the hazard was increased to the knowledge of the insured 
prior to the burning of the property described in the said policy to wit, 
on the 29th day of March, 1894, of which increase of hazard the plain- 
tiff had notice, and which increase of hazard was unknown to the de- 
fendant, which condition was not waived by agreement endorsed on said 
policy o° insurance or added thereto.” 

The plaintiff replied: Precludi non, “ because he saith that the hazard 
was not increased to the knowledge of the plaintiff, the insured, prior to 
the burning of the property described in the said policy of insurance, to 
wit, on the 29th day of March, 1894, and that the said plaintiff had no 
notice of any such increase of hazard.” 

To this replication the defendant demurred. 

Third plea: Actio non, * because it says that it was agreed by and 
b-tween the plaintiff and the defendant in and by the said policy of in- 
surance in the plaintiff’s declaration mentioned that the entire policy, 
unless otherwise provided by agreement endorsed thereon, or added 
thereto, should be void, if the hazard be increased by any means within 
the contiol or knowledge of the insured. And the defendant avers that 
prior to the destruction by fire of the property described in the policy of 
insurance, that the hazard was increased by an attempt to destroy by 
fire the property described in said policy, to wit, on the 29th day of 
March, 1894, which attempt to destroy the said property by fire be- 
came 2nd was known to the plaintiff immediately thereafter to wit, on 
the day and vear last aforesaid; yet the said plaintiff did not communi- 
cate the said increase of hazard to the defendant, and the defendant did 
not know of the same, and did not waive the said condition by agree- 
ment endorsed on said policy, or added thereto.” 

There was a replication to this plea, which was also demurred to. 

Fifth plea: Actio non, ‘ because it says that it was expressly agreed 
by and between the plaintiff and defendant in and by the said policy of 
insurance that the entire policy should be void if the plaintiff had con- 
cealed or misrepresented in writing, or otherwise, any material fact, or 
circumstance, concerning the insurance, or the subject thereof. And 
the detendant avers that the plaintiff concealed a material fact concern- 
ing the said insurance, and the sub ect thereof, in that he failed to dis- 
close to the detendant the fact that the two-story shingle roof frame 
dwelling, the frame milk house, the frame building including founda- 
tions and extensions thereto, known as barn No. |. the frame building, 
including foundations and extensions thereto, known as barn No. Z, or 
crib; part of the property insured by the said policy of insurance, was 
encumbered by a mortgage at time of the issuing of the said policy, and 
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from thence continuously until the destruction of the said building by 
fire.” 

The plaintiff ’s replication to this plea was demurred to. 

Seventh plea: Actio non, “because it says that it was expressly 
agreed by and between the said plaintiff and defendant, in and by the 
said policy of insurance, that the entire policy of insurance should be 
void, in case of any fraud, or any false swearing, by the insured, touch- 
ing any matters relating to the said insurance or the subject thereof, 
whether before or after a loss. And the defendant avers that the plain- 
tiff swore falsely touching a matter reliting to the said insurance, after 
the loss. to-wit, on the tenth day of April, 1894,in a certain written 
proof of loss presented by the plaintiff to the defendant, in and by which 
the said plaintiff swore upon his corporal oath taken before Robert T. 
Smith, then being a notary public, in and for the county of Sussex, and 
state of New Jersey, and duly authorized to administer an oath, which 
oath was then and there administered to the said plaintiff by the said 
Robert T. Smith, in accordanve with the statutes in such case made and 
provided, and in which the said plaintiff then and there swore that the 
property insured belonged exclusively to Alonzo Longeor; and that no 
other person, or persons had or has, any interest therein, when in truth 
and in fact, at the time of the taking of the said oath by the said Alonzo 
Longcor, certain other persons, to-wit, Sarah T. Primrose, Charity M. 
Durling, and Lydia A. Durling, had an interest in the building de- 
scribed in the said mortgaged premises, having then and there a mort- 
gage upon the same, as the said plaintiff, Alonzo Longcor then and 
there well knew.” 

ahe plaintiff’s replication to this plea was also demurred to. There 
was only one demurrer to these several replications. 

Mr. Chas. M. Woodruff for plaintiff. 

Messrs, Colie & Swayze for defendant. 

The opinion of the court was delivered by 

Beas ey, C. J.: As to the second plea, that the insurance should be 
void if the hazard be increased by any means within the control or 
knowledge of the insured, the breach assigned being that the hazard was 
increased to the knowledge of the insured prior to the burning, to wit, 
on the twenty-ninth day of March, 1894. 

The traverse in the replication was, that the hazard was not increased 
to the knowledge of the plaintiff prior to the burning of the property, to 
wit, on the twenty-ninth day of March, 1894. 

The objection is that this negation does not traverse the breach, but 
denies merely that there was an increase of hazard on the twenty-ninth 


of March. 











—_ =| a ee 


_—_— «* Are 


— Foe let 


—  — A =e 


_—_ — 








z by 


essly 
y the 
ld be 
yuch- 
reof, 
lain- 
after 
ritten 
‘hich 
rt T. 
, and 
vhich 
said 
» and 
t the 
it no 
truth 
lonzo 
y M. 
g de- 
nort- 
and 


‘here 


d be 
‘ol or 
1 was 
» wit, 











LONGCOR V. MERCHANTS’ INSURANCE CO. 155 


But this is not so; the denial in express terms applies to the entire 
period before the fire. The date, stated under the videlicet, cannot 
combat the previous denial; this date is merely useless form. The 
maxim utile per inutile non vitiatur is applicable. As to this replication 
the demurrer will not hold. 

The plea itself seems bad, as not setting forth the facts whereby there 
was an inerease of hazard. As the matter stands, no information is 
given to the plaintiff; there is a mere statement of the opinion of the 
defendant. This will not do. It does not state facts, but draws an in- 
ference from the undisclosed facts. Stephen’s Plead. 337, 339, 340, 

Nor is the replication bad within the specifications of demurrer. It is 
neither double, nor argumentative, nor repugnant 

The third plea is bad, as a past attempt to tire the building is not an 
increase of hazard, and certainly not such within the stipulation of the 
policy. The fact that one attempt has been made to fire this building, 
does not make it probable that a second attempt will be made. The 
plea being bad, it is not necessary to look into the replication. 

The fifth plea is also bad. This plea sets up that the policy was to 
be void “ if plaintiff had concealed or misrepresented any matter, fact or 
circumstance concerning the insurance or the subject thereof.” The 
breach assigned is that part of the premises was encumbered by a 
mortgage. 

This was no concealment within the stipulation. It does not appear 
how a morigage would affect the insurance or its subject in an insurable 
point of view. The matter thus set up is no defence. 

The seventh plea is likewise bad. It sets up, “ false swearing with re- 
spect to the insurance or the subject thereof.” The breach is that the 
plaintiff in his affidavit represented that no one but himself had an in- 
terest in the property, whereas there was.a mortgage upon it. This is 
not “ false swearing” within the meaning of the clause. 

The oath in the matter specified, related ‘to an immaterial matter ; 
that there was a mortgage, could not affect the assurer. 

Besides, I think that the “ false swearing” referred to, means an oath 
intentionally. false ; -that is, for the sake of fraud. 

The demurrer is bad if any replication demurred to is good, or any 
plea within its scope is bad. 

The demurrer must be overruled. 
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MISCELLANY. 


LAWS OF 1896. 
(CONTINUED. ) 

Chapter 126 authorizes the judge of each 
of the district courts in this state toappoint 
the clerk thereof, his office to expire one 
month after the expiration of the term of 
the judge. 

Chapter 131 amends section 129 of the 
Practice Act, It makes considerable change 
in the language of various clauses, and 
needs the attention of members of the bar. 

Chapter 133 authorizes the Chancellor, in 
his discretion, to appoint any woman law- 
yer, whether married or unmarried, a mas- 
ter in chancery, but the office will terminate 
upon the marriage or re marriage of any 
such woman, although in such case the 
Chancellor may reappoint her. 

Chapter 136 permits the judge of one dis- 
trict court to reside in another district, or, 
when such courts are located in any city, 
such judges may transfer themselves from 
one court to the other. 

Chapter 142 empowers the Chancellor to 
appoint another Vice-Chancellor, with the 
u-ual powers, dnties and compensation of 
such officer. 





SOME APPOINTMENTS. 





A NEW VICE-CHANCELLOR. 


Vice-Chancellor John T. Bird was not | 


reappointed to the position he has faithfully 
filled for fourteen years, owing doubtless to 


some increasing physical infirmities, partic- | 


ularly of sight. Mr. Bird has been a hard- 


working, conscientious official, much ad- | 


mired for his gentlemanly qualities by 
members of the bar, who have practiced in 
his court, and leaves his position with the 
goodwill of everybody. 

His successor is Frederic W. Stevens, of 
Newark. He was born in Hoboken, June 9, 
1846. He was graduated from Columbia 
College in 1865, was admitted to the bar in 
1868, and began practice in Newark. When 
the district courts in first-class cities in the 
state were established, he was appointed 
judge in Newark and served five years. 














Mr. Stevens has been identified with 


many legal contests: He'was employed by ’ 


the Attorney-General in the railroad tax 
suits growing out of the corporation tax 
law of 1884, and he was counsel in the 
state’s suit against the Delaware, Lacka- 
wanna and Western Railroad to recover 
$300,000 of unpaid taxes. He was also 
counsel in the Senate controversy in 1894, 
Mr. Stevens drew up the bill creating the 
Newark Board of Works, and he served for 
several years as counsel for Essex County 
Board of Freeholders. He was counsel for 
the Jersey City Board of Trade in the pro- 
ceedings against the $8,000,000 water con- 
tract entered into by Jersey City with the 
Jersey City Water Company and succeeded 
in breaking the contract, and he was also 
leading counsel for the city in the litigation 
over the new Jersey City charter. He wa, 
ately employed as counsel in the suit in 
the New Jersey Chancery court to have the 
charter of the American Tobacco Company 
annulled. His home is in East Orange. He 
was sworn in April 20. 





OTHER APPOINTMENTS. 


Vice-Chancellor Pitney has been reap- 
pointed and has already taken oath of office 
for another term of seven years. 

The Chancellor, under a recent act em- 
powering him to increase the number to 
four, will soon appoint another Vice-Chan- 
cellor and efforts have been made by the 
Camden bar and other lawyers in South 
Jersey to have him come from that end of 
the state. 

Governor Griggs has appointed ex-Post- 
master Samuel S. Moore, of Elizabeth, as 
head keeper of the New Jersey state prison. 
The term of office is five years, the salary 
$3,500 a year and the perquisites about 
$2,000 more. David A. Pell, of Bergen 
county, who was named for the place sev- 
eral weeks ago, declined it. 

The Governor has also appointed Henry 
Huston as law judge o Sussex county, to fill 
the vacancy caused by the death of James 
F. Conklin; James 8. Erwin, district court 
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judge, in Jersey City, to sueceed Roderick 
B. Seymour, deceased, and Albert C. Mar- 
tin, as law judge of Ocean county, to succeed 
J. Holmes Birdsall, declined. 

Owing to the change of the law concern- 
ing the lay judges, it was necessary for the 
Governor to send in a second time nomina- 
tions for law judges. 





COMMISSIONERS AND MASTERS. 





SupreME Court CoMMIssicNERS.—The 
Chiet Justice and Justices of the Supreme 
court have appointed Cecil H. McMahon, 
J. Kearney Rice, Nelson Y. Dungan and 
Allan L. McDermott to be Supreme court 
commissioners. 

EXAMINER IN CHANCERY.—The Chancel- 
lor has appointed Francis J. Swayze to be 
an examiner in Chancery. 

MasTerRs IN CHANCERY.—The Chancel- 
lor has appointed the following to be mas- 
ters in Chancery: Paul T. Shinn, Nevin J. 
Loos, Osiris D. McConnell, Richard C. 
Chamberlain, John Meirs, Ralph Shaw, 
Joseph B. Johnson, Frederick A. Pope, 
Clarence Walters, Paul T. Oliver, William 
E. Zeller, Charles J. McNabb, Benj. J. 
Fleuchaus, Charles H. Stewart, John F. 
Reger, Frederick M. Payne, Julius Feld- 
man, George H Price, John G. Mitchell, 
Daniel S. Voorhees, Rudolph A. Wimmer, 
C. William Wenner. 


SHARP’S NEW JERSEY HISTORY, 





Whenever and by whomsoever the His- 
tory of New Jersey, being prepared by Mr. 
William 8. Sharp, of Trenton, is to be pub- 
lished, it is to be hoped that many more 
years will not roll around before it is placed 
in type. Mr. Sharp is. an indefatigable 
gleaner, who has succeeded in obtaining 
sketches and photographs of prominent his- 
torical characters in New Jersey and also of 
those in Europe. who, while never Jersey- 
me, were, in some way or other, connected 
with the early history of our state, and the 
mass of important material thus obtained is 
altogether too instructive and entertaining 
to be thrown aside. The trouble seems to 
be not that Mr. Sharp has not ample ma- 
terial, but that he has too much, and there 
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must be great condensation or his History of 
New Jersey will run into volumes. 

It is said that the rare and original maps 
alone which have been obtained for this 
work are of great value, 





A BUSY LAWYER, 





The most. busy lawyer in this state, all 
things considered, is probably Mr. William 
Nelson, of the Paterson bar. Mr. Nelson 
has an average legal practice, such as would 
occupy the available time of most lawyers, 
but his mind is so constituted that it cannot 
rest with these labors and, in consequence, 
he is steadily preparing, with the greatest 
of care, historical matter concerning his 
vicinity and, incidentally, othe’ portions of 
the state, the publication of which has 
already made him a voluminous author. If 
we count aright, he has already sent out 
some forty different publications, small and 
large, and his latest and most extensive 
one, soon to be issued, is the “ History of 
Paterson,’ which was authorized some years 
ago by the board of freeholders. Mr. Nel- 
son begins at the beginning, and if anybody 
can write up a history of Paterson with any 
newly discovered facts after he is through, 
it will be almost a miracle. 

It is pleasant to find not only Mr. Nel-- 
son, but other memvers of the bar in this 
state, at work on historical or other branches 
of literature. New Jersey has no reason to 
feel ashamed of her legal sons, whether as 
writers or statesmen. 


NEW SUBPCENAS TO ANSWER, 





An amendment in the form of the sub- 
peena ad respondendum in Chancery, went 
into effect on April 1. 

The old form of such subpcena began:: 
“ We command you that you personally ap- 
pear before our Chancellor on,” etc., and was 
tested.at Trenton. At the foot of the writ, 
in considerably smaller type, the command 
of the statute (Rev. p. 105, sec. 8,) was. 
obeyed by a notice to the effect that “the 
defendant is not required to appear at Tren- 
ton in person at the return day,” etc. This- 
combination of the ancient form with the 
modern practice note was neither lucid nor 
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artistic, for to any anxious lay defendant, 
who was not quite sure what was meant by 
“return-day,” the essential judicial com- 
mand, still couched in the popular language 
of an appearance in propria persona, and 
backed up with the terrors of a substantial 
penalty, had more influence to bring him to 
Trenton, than the notice had to keep him 
at home and consult counsel as to just what 
was required of him. 

The new writ begins in this way: “ We 
command you, that you appear, in manner 
aid form required by law, in our Court of 
Chancery on,” ete. 

It is to be regretted that the form of the 
summons in the Supreme court has not been 
altered in the same way. Some defendants 
almost every week are to be seen wandering 
around the State House searching for the 
learned Chief Justice who has invited them, 
under a penalty, to meet him there. The 
writer remembers a case where two Russian 
Jews living nexr Vineland were sued in 
ejectment, and came up to Trenton on the 
return day. He does not now recall wheth- 
er he fully satisfied the minds of these gen- 
tlemen on the nature of original process, 
but he does recall the fact that they averred 
they had spent all their money in coming 
to Trenton, and it was necessary to in- 
terest a Hebrew merchant in their situation 
who kindly secured for them passage home. 
The fiction that one must appear personally 
in court in order to be declared against, 
is certainly not worthy of expression in «a 
writ designed for general circulation if it 
divests poor people of their purses. 





OBITUARIES. 


JUDGE JAMES F. CONKLIN. 


Mr. James F. Conklin, of Deckertown, 
died on Tuesday, April 7, at his home, of 
heart failure. He had just received the ap- 
pointment of law judge for Sussex county, 
and qualified only a few days before his 
death, but did not sit on the bench. 

Mr. Conklin was born about 1860 in Deck- 
ertown. He studied law with Lewis J. 
Martin and was admitted to practice at 
February term; 1881, and three years later 
became counsellor. Fora number of years 
he was Judge Martin’s rartner. He mar- 
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ried Elizabeth, daughter of Hon. Jacob 
Gouid, who, with one child, survives him. 

In October, 1894, being out of health, he 
disposed of his practice and went to Salt 
Lake City, but returned after an absence of 
six months. 

He was an active member of the Presby- 
terian Church and one who carried his re- 
ligious principles into daily life. The Sus- 
sex bar passed appropriate resolutions. 





JUDGE RODERICK B. SEYMOUR. 

Roderick B. Seymour, who was recently 
appointed justice of the Second District 
court of Jersey City, died on March 30, at 
his home, from pneumonia. He was born 
May 21, 1843, in Newark, Ohio. He was a 
graduate of Columbia College. He enlisted 
as a private in the Twenty-second New 
York Volunteers in 1862. In 1864 he 
formed a company in Jersey City that was 
accepted by Governor Parker as Company 
A of the Thirty-seventh New Jersey Vol- 
unteers. He commanded this company 
under Butler and Grant. 

After the war he began the practice of 
law in Jersey City. In 1871 he was ap- 
pointed police justice, and in 1882 to the 
Finance Board. He was in the Assembly 
in 1885. He served as a very valuable mem- 
ber of the Republican State Committee 
from 1889 until his death. Justice Seymour 
was always an active Republican. He was 
a Mason and past master of Enterprise 
Lodge, F. and A. M. 


A J, P.’S “ OPINION,” 








Justices of the peace do not often render 
written opinions, but the following has been 
sent to us, and is interesting to say the 
least. We omit names and places: 

+ , Jan, 22d, 1896. 
, Counselor-at-Law. 
“My DEAR COUNSELOR: 

“After carefully looking over the evi- 
dence in the case of tbe State of New Jer- 
sey against G. H. for obtaining goods under 
false pretence, on the complaint of J. A. 
H. H. and E. M., as a committee of three, 
authorized by the L.’ Union Francaise De 
E , to make the said complaint before 
me, the subscriber, on the sixteenth day of 
January, A. D. 1896, in the evidence given 
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by Mrs. A. M., at the hearing on the twen- 
ty-second day of January, A. D. 1896. I 
find that Mrs. M. says, under oath, that she 
called G. H. to come up to her apartments, 
wich He did, and she did then and tnere 
present him with a French Flag, (the prop- 


erty of her demised husband,) and told him: 


to present the said Flag (wich bore the in- 
scription, “ L’Union Francaise De E——” ) 
tothe French Society, if there was one in 
existence, and if not to hold the said Flag 
and return it to herself again, and in case 
that there was such a society in existence, 
and should dissolve or break up, Ie the said 
G. H. was to hold the said Flag and not let 
it go into the hands of any new member, 
but to return it to her again. 

“My contentions in giving my decicion 
are, that if such a society had been or is 
still in existence and one of there members 
hath got possession of certain property, 
goods and Chattels, &c., belonging to such 
society, and the said goods & Chattels, &c. 
were given him by any person or persons, 
without the member of such society demand- 
ing them, and such member retains such 
goods and chattels, &c. it is a breach of 
trust, and not a case of obtaining such goods 
and chattels by false pretence, and such 
society can have rédress by replevy. 

“T do therefore discharge the said G. H. 
from custody, and do hereby exonerate him 
from any crime as charged by the said 
society. 

“ Witness My hand and seal this twenty- 

second day of January, A. D. 1896.” 


_ ee 


’ 
; seat } 


oe Justice of the Peace.” 











STATE NOTES, 





Ex-Judge Howard Carrow, of the Camden 
District court, has been presented with a set 
of resolutions by G. A. R. Post 37, as an 
expression of their opinion of his considera- 
tion and justice toward the poorer classes of 
the city during his term as judge. 

In the case of Mershon v. Williams, a 
Supreme court case, called for trial at the 
April term of the Middlesex Circuit, the 
case was opened by the counsel for the 
plaintiff, saying after he had recited the 
facts: “This case was tried before and a 
verdict of $1,500 rendered for the plaintiff 
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but the judgment was set aside on a techni- 
cality.” The Chief Justice at once dis- 
charged the jury and put the case off for the 
term, stating that such a statement, while 
not intended to prejudice the case before the 
jury, might do so, and the verdict might be 
set aside upon a rule to show cause. No 
objection had been made by opposing counsel, 

An elaborate banquet was given at the 
Trenton House, last month, in honor of the 
retiring judge of the JDistrict court, Chauncy 
H., Beasley, and the new judge, Juhn Rell- 
stab. Most of the bar of Trenton were 
present. 

Martin L. Trimmer, of Lambertville, who 
has been practicing about thirty years, died 
April 7, rather suddenly, aged 52 vears. 

Vice-Chancellor Frederic W. Stevens has 
selected Walter J. Knight, as his official 
stenographer. 





THE PORTRAIT. 


. The excellent likeness of Justice Henry 
M. Nevius, the latest appointment of the 
Supreme court bench of this state, will be at 
once recognized by our readers. Born near 
Freehold in 1841, he has had an interesting 
record. He was with Gen. Custer in the 
late War ; then, as a captain, resisted Early’s 
attack on Washington, where he lost an 
arm ; and afterward as an Internal 
Revenue Collector, a lawyer at Red Bank, a 
State Senator, president of the State-Senate, 
etc. (See N. J. Legis. Man. of 1888.) He 
is a nephew of Judge Nevius, who sat on 
the same circuit now assigned to Henry M., 
from 1838-1852. 


JUDGE CHARLES H, VOORHIS. 








Charles H. Voorhis, a member of the 
XLVIth Congress and a former law judge 
of Bergen county, New Jersey, committed 
suicide at his office in the Welden building, 
Jersey City, on April 15. He shot himself 
in the right temple, and had evidently wait- 
ed until the offices were vacant, as no one 
heard the report of the pistol. 

Mr. Voorhis was about sixty-five years 
old. His family had been prominent in 
Bergen county, N. J., where he was born. 
He graduated at Rutgers College, studied 
law, and opened an office in Jersey City 
about 1856, but he retained his residence in 
,Hackensdck and served one term as law 
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judge of Bergen county. 
in his law practice, and in 1868 he organ- 
ized the Bergen County National Bank, and 
the Hackensack Savings Bank, and was 
president of the two institutions. He had 
always beer. an active Republican and was 
elected a member of Congress in 1878. 
While in Congress his financial troubles 
began. He had anticipated the develop- 


ment of Bergen county and had speculated | 


heavily in real estate. His home was at No. 
114 Clifton Place, Jersey City. The widow, 
a son and two daughters survive him. 





NEW PUBLICATIONS. 


Hanp Book oF THE Law oF Torts. By 
Edwin A. Jaggard, A. M., L.L. B., pro- 
fessor of the Law of Torts in the Law 
School of the University of Minnesota ; 
in two volumes; St. Paul., Minn.; West 
Publishing Co., 1895. 

This work of two volumes belongs to the 
horn-book series, and like its predecessors is 
‘printed in the same manner, thus giving 
immediate access to the different topics dis- 
cussed. The work contains all the most 
recent cases and in addition to the text 
nearly every page contains a note citing a 
very large number of cases. Many of these 
notes give a brief synopsis of what the de- 
cisions contain. The work is divided into 
fourteen chapters and contains a table of 
cases cited and an index which has been 
prepared with care. The work is one of 
value, especially to the busy practitioner. 

Since the receipt of these volumes, we 
have found them of constant use in connec- 
tion with our daily practice, and find that 
subjects which are comparatively new in 
the law, such as injury 
electric currents, caused by feed wires of 
electrical street railways, injuries resulting 
from forcible ejectment of passengers at- 
tempting to ride upon wrongly punched or 
overdue transfer tickets, the respective lia- 
bility of telephone and electric street rail- 
way companies where injuries resulting 
from contact with wires, are-due to the neg- 
ligence in part of both companies, the con- 
struction of guard wires, and many other 
similar topics, are discussed with much care, 
and the notes contain all the important re- 
Indeed the notes through- 


received from 


cent decisions. 
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He was successful | out both the volumes evince careful researc : 


and great labor. 


MovERN BATTLes OF TRENTON. 3 
tory of New Jersey p>litical legislation 
from the year 1868 to 1894, by William 
Edgar Sackett. John L. Murphy, Trenton, 
N. J., 1895. 


This is a volume containing five hundred 


recent history of New Jersey politics, it isa 
work of great interest. It contains a large © 
number of photographs of men who have © 


| been prominent in the state’s history dur- 


ing the period named. 


State Liprary BuuLuetin. Legislation 
Number 6. Official of the state of New 
York, Albany. 


This is the sixth annual summary and 
index of legislation for the various states as 
passed by the Legislatures in 1895. This 
index heretofore has been one of interest, 
but the present volume is of even greater 
interest than its predecessors, for it seems 
to embrace a larger number of topics. Un- 
der the heading of Corporations, for in- 
stance, the summary shows that two hundred 
and two separate acts have passed; under 
Finance, five hundred and twenty-one, Tax- 
ation, four hundred and fifty-four; Labor, 
sixty-three; Public Morals, two hundred 
and twenty-nine ; Administration of Justice, 
three hundred and seventy; Charities, one 
hundred and thirty-nine, etc., etc., embrac- 
ing a total of four thousand eight hundred 
and forty-seven separate references, all un- 
der important general subjects. To those 
interested in this subject, this pamphlet, 
which consists of three hundred and ten 
pages, is one of extreme interest, and can be 
obtained from the State Library at Albany, 
by paying the nominal charge of thirty-five 
cents, 

ALMANAC AND CYCLOPEDIA. A compila- 
tion of the most important data relating 
to the world at large, the United States 
and state, county and city affairs, with 
statistical tables. Newark Daily Advertiser, 
January, 1896. 

The foregoing named publication is alto- 
gether the best of the kind ever issued ip 
New Jersey. If one has the Tribune or World 
Almanac and this of the Advertiser, he will 
be able to ascertain quickly pretty nearly 
any ordinary date or fact he may desire to 


know. Price, 25 cents. 
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